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$90,000 ALIMONY
TO MRS. STILLMAN

Continued from Preceding Page.

testimony to a deninl slmply, but gave
the vight gencrally to disprove the alle-
gations of adultery, to show that the
allegation was not true, and that the
defendant could not only deny but could
testify to any fact or clroumstances

within defendant's knowledge competent |

ana material on the quesilon w8 ‘to
whether the act as charged wag com-
mitted.

“In Blers vs, Blera (158 Appeliste
Divislon 409), at page 411, the learned
Justice (MecLennan, P, J.) sald: 'This
scotion has been held to mean that the
alleged gullty pariy Is not limited to
denying specifically the charges of
adultery, but may testify to any fact or
clreumstance within his or her knowl-
edge, competent and material on the
question as to whether the act sa
charged, was committed.' (Several do-
cislona cited). The effeet of these de-
cislons 1s that, in order to dlsprove tha
allegation of adultery, the party charged
may testify to facts tendng to deny the
charges made or to prove thai they
were commlitted or connived at by the
other party to the marriage, or that the
offences have been forglven and con-
doned.

“And, at pags 413, the learned JTus-
tice said: ‘It is yrged by the respondent
that the provisions of Section 831 are
Intended only to prohiblt the husband

i

or wife from testifying against the other |

upon the issus of adultery in an actlon
for absolute divorce, and that if other
fssues are tendered by the defendant,
such - as connlvance or condonation,
elther party may testify without re-
straint upon such jssues'’

We are unable to agresn with this
contention. 1t I3 contrary to the plaln
reading of the statute, and the lan-
guage of the section has buoen strietly
applied by the courts in all cases, =0 far
as we have been able to find, In Valen-
tine vs. Valantine (87 Appellate Divi-
sion, 158) it was held error to allow the
wife to testlly agalnst her nusband con-
cerning his property and Income, In
Dickinson ve. Dickinson (63 Hun, 516)
it was held error to permit the plalntiff
to testify to the fact of her residence
where jurledictional acts were In lssue.’

“While the party charged could tes-
tity to facts tending to deny the charges
made, or to prove that they were pro-
cured to be committed or condoned by

| disqualification is general
| all cases where the declurations of the

the other party to the marriage, or that
the offences have been forgiven or con-
doned, the plaintif? by hia testimony
could not disprove {t. The declsion In
the Blars cass was overcoma by an
amendment to Sectlon 831 of the code
by Chapter 181, laws of 1916, as fol-
lows: ‘However, If upon such trial or
guch hearing the partles agalinst whom
the allegation of aduitery is made pro-
duces ovidence tending to prove any of
the defences thersto mentloned n Beo-
tian 17568 of this sct, sma other party s
oompetent to testify n any wuch de-

fenon’

“Mr. Nlichols In hls woric om New
York Practice,” volume 1, bage 547,
gnldd: "The question a8 to whether a

person lncornpetant to teatify as o wit-
ness can make an affidavit which will
o considered and the effect theraof, la
of corslderables Interest, but no poaltive
rule hos been lald down in regard thers
1o In this State.' It has been held that
whera the testimony of the plalntiy
would be lncompetent. by reascn of Its
relating to a transaction with a de-
censad person, the plalntiff's afMdavit ls
not nlone sufficient to support an injunc-
tlon and the appointment of @ recelver,
and that a person servisg & s=ntence
on a convietien for felony cannot make
wn afMdavit

“In the case of People ex ra] Lord, an
insolvent debtor, was disquailfied from
making an affidavit to his petition for
his dischargs from imprisonment under
the insolvent clause and Mr. Justlce
Lott said op pages 91 and $2: 'The
11 extonde to

pariies are to bo used In Judicial proceed-
ings for the purpose of establishing or
proving som

faet; and it applies botk
to written and oral evidence.

"It is not mited to testhmony of evi-
dence on the trial of ocauses between
parties, but tn terms applted to all mat-
ters pivll or eriminal. The provision la
Intended as a rule of evdence and as
protection to the community age'nst the
peril of testimony from a person gullty
of an offence Implying such dersijction

lof moral principles. in the op:nlon of

the Legislature, to carry with It the pre-
sumption of & total disregard to the
obligations of an cath.

“Ingolvent proceedings are very im-
portant In consequences, cxtending In
fome cases to the absolute discharge of
debts, and In others limiting partles in
the remodles for their collection, and
affidavits of the applicant are required
of more or leas stringency to guari
against fraud and for the protection of
the rights of creditors to be affected bv
them., There i8, therefore, as much 1f

not more reason for disqualifying o

person convicted of a felony from mak- | = — - =t -
Ing such an afMdavit as there s to dis- =1z E
— — et s - e

!qu.lllf:r him from being a witnesa on

| trial of & sause between third permons.

“The effect and sxtent of the disability
créated by the statute of a similar char-
wcter in England was discussed and con.
sldered In re Sawyer and It was hoeld
tu extend to an aMdavit which kad been
used to show caune azalnat a rule ¢
ing upon wnother party 'o answer cer.
taln matters., and tha court ordered the
affidavit W be taken off the fAlea.”

“The affdavit must be mads by a per-
son naving personal Xnowledge of the
facts and who 18 tegally competent to
teatlfy under sath. There are numerous
mathoda by which thess sxhiblts B o
H may be made competent and proved,
but not by the testimony of the plaintiff
sr by hiz affdavit, where abjection Is
mades thersto. The exhibits should not
e consldered by cie upon thla motion.
Thers ars many statements in the re.
spactive afMdavita 3f plalati® and de-
ferdant that I belleve are not compe-
terit In a case 37 this kind, [ did not
ceaalder 'hem on this motlon when 1
batleved they 7ielated *he rulm

“The 2lainily presents with his M.
davit ‘he testimony ‘aken at Se hear-
{r.zn hefora tha learned referes as %o the
&cta and conduct of 'he defandant. She
denles ‘heea acts and sonduct In her
allldavit,
has not bean sxamined. The defendant
has amended her” answer and charges
acts and conduct upon the part of the
plaintif® of mimilar character as charged
by him agalnst her and such acts are
supported by affidavita of different per-
sons

“"Hhe doee not seek a divorce, but plends
recrimination agerinst the defendant ns
A defence If the acts and conduct as
churged agalnst each other are sustained
nefther wiil be entitled to o decrse

“Sectlon 17080—When divorce denled,
although adultery proved

“In elther of the following cases the
pinintlff (s not entitled to a divorce al-
though the adultery s establlshed: Sub-
division 4) where the plaintiff has also
been guilty of adultery under such clr-
cumstancea that the defendant would
have been entitled If innccent to o dl-
voroa.

“If these charges are established the
|plaintif and defendant will find them-
| 8elves In the same poeltion aw before the
| cormmencement of the actlon, except
| that they will have had thelr day In
|eourt. or perhips peveral days, as to
matters affecting them, and thls all
means time, labor and the expenditura
of money. The children must be main-
| talned and the defendant must bs main-
tained and supported In & manner cor-

The trial is pending and she |

responding to her rank and position and
the fortune of her husband.

“We must look to sll the clrecumstanoes |
of the particular case 'n order to award |
what Is falr and just between the par-|
tles, for no two cnscs are allke, The
charges againgt the dofendant are wery
serjous und momentous, and, If sus-|
tnined, the sonsequences would be very
serfous to her future, even If gha should
mucceed In  sustaining the charges |
egalnst the plaintitf. ‘This case Is of
great Importance to her. It |s har right |
to make & vigorous effort to meet the |
proof that may be presented ugainst|
her and o present ner Jdefences, aot|
only for heraslf, bu: for the Intercats|
of her children. Aside from these con- |
siderations. there = one person in this |
case who s so young and lnnocent as
not to understand what this actlon 8|

he comes o an age 3f understanding.
¢ plaint!f! s wuccesaful agalnst the

responalble, The plaintf® seeks
that which he belloves s his duty tn
himself and his =hildren. The plaintify
having challenged the paternity of the

macy. Thia In her duty !f ghe s right
In ker claim, Bhe vigorously champlons
the child's cause and thhr is crpected
from any mother

“Our law Io ita wrsdom provides for
the cars and protectlon of those who
cannot protect thamsalves, especlally In-
fants and those of tender years. There
is such an Infant In thls ease. The infant
is made a defendunt and Its paternity
is questioned.

“The courts are chargad with tha duty
| of protecting It. In this case the in-
fant lg represented by an honored and
eminent member of tha bar, who will
protect the Infant's Interests and glve
the best that Is In him, bringing Into
play all the learning and ability that the
law expects from one placed in such a
position of trust. The Interssts of the
defendant and of the Infant in this case
| are to 4 great extent the same.

“The contest means much and no mis.
take should be made.
permitted to be made.
pensive and troublesome, and such 1ltl-
gation as 8 anticipated in this case

tracted trial
all wers not heard that should hive
been henrd. All this means money and
time, lnbor and effort. Proper provision
must be made to meet the conditlons
presented,

“I belleve the counsel fea should be

all about and will aot understand until|

shild, the child will Sear a astaln that|
cannot be erassd and for which he 1 not |
to do |

child, the defendant comes to its pro-|
tection and to the defence of lts legiti- |

It ghould not be |
Litlgation s ex- |

| means the bringing of many witnesses |
lfr'-:u:u many places and a long and pro-|
It should not be eald 11111'_1

allowed in the sum of thirty-five thou-
eind dollars ($35,000) and twelve thou-
sand fAve hundred dollars ($12,500) be
allowed for sxpenses. During the pen-
dency of the action the defsndant. and
the children, and this Includes the Infant
hereln attacked, must be provided lor. |
The children, except the Infant herelin,
ars pf suMeclent age to determine with
whom they desire to reslde durlng the
pendency of this actton. Thelr prefer-
snce should control In the :t:-cum.mnne;ll
s now presentad. !

“White the children are with '.hn|
mother or n her charge she must pro-
vide for thelr schooling and sther ceces- |
sary sxpenses, 1 belleve 0 meet the
randitions the allmony should be al-|
tlowed In the sum of seven thouzand five |
hundred dollars (8 ] H

“"Order may be presentad In qrrordvi
ance herewith and when signed the stay |
vncated and the trial procesd before the
lcarned referes &t o tima and place to be |
agread upon between the partles, and (f
the parties cannot sgres the learned ref- |
erée may fix the time und place.”

HYLAN FIGHTS KNIGHT BILL.
Maya: Hylar wrott yesterdad to '.hal
memher: of the Legislature urging d-:-l
fesy of the bl iIntroduced by Senator |
Knight which would place water com- |
panies under control of the Publle Ser-
vice Comm!ssion. The Mayor Eilated
that *““this ©ill is apparently part of &
general scheme to take away from the
|:u.‘u'.tlu's representatives all power over
| thelr own business and turn It ovVer to

corporations.”

led

l/ -of every cow which can~
jtributes tothe Barden Milk

by our corps of over 10 train-
led veferinarians, and 40 |

iinspectors. This is another ||
Ipart of the unexcelled ser- |

BORDENSS

FarmProducts Co,Inc.
Cortlandt re 961.

Charming Woman Hunter

LE BEASTS

CHARMS JUNG

Osa Johnson with her pet ape.

EING held prisoner for two days and a night

in a tree by a trumpeting elephant is only

one of many remarkable incidents in the life
of Mrs. Osa Johnson, whose adventurous experi-
ences hunting wild beasts in the jungles with her
explorer husband will be interestingly told
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West 42nd Street

Stern Brothers

* (Between 5th and 6th Avenues)

West 43rd Street

— - e e e

An EXTRAORDINARY SALE

MEN'S SILK SHIRTS

Embodying workmanship of the highest character #|
and exceptionally fine quality Silks

DRASTICALLY LOW PRICED at

$6.90

= o

colo

—_—

Last season’s prices for Shirts of precisely the
same qualities: $12 to $15

—Satin Striped Broadcloths.

—Silk Jerseys and Fancy Crepes in excellent

r combinations.

-—Plain White Crepes and Broadcloths. I

All Shirts made full—the majority have patent reversible .
cuffs which will add considerablyto the duration of theirwear |

Men’s Shirt Dept., Main Floor (near Sixth Avenue Entrance.)

CITY HALL FOUNTAIN

Park

Clty Hall Park,

- —
centrs »f numerous rumpused m The | o uJlay FUMErous mudnum f“l;: m.ma
OUTS Board of Estimate & year ago antil ths | selved becauss the bea
sP IN SEF TEMBER St af Lasdansented o (gt the fountain site has I:::'Mu' Oﬁi-

—_— ey NN remain 4o jong ds an 8y - - Gale

‘s of the old fountain, will not be completed | (1010 suid the gielit does not attach to his
Commissioner Say: hefore next September, Francls D. Gal- | department, but Is wholly because the
s' A N ¢ C ! | ore next Sapt . e § the n 4

atues Are Not Completed. jiatin, Manhattan Commissioner of Parks, | £7040 o:,:::rl;-o!ml:: !;:u;:_.jn has not
v——a——— orative
| sald yeaterday. leted and will not be done
The erectlon of tha new fountain fn | " been comp o
whioh waa the storm ' before fall.

removal |

Tha commiasloner made the atatement
e

James McGreery & Co.

. For Men
And Young Men as well

New Spring Suits

$3Q50 “.

A New Price!
‘They should be
at least

10 HIGHER

In fine blue serges and unfinished worsteds,

herringbones and pencil-striped cheviots and

cashmeres. Single and double breasted models.
The coats are one-quarter alpaca lined.

Sizes 34 to 44

Now is the Time—
to get a new Spring Topcoat. The i
correct models are here from 1
$28.50 up |

Hodgman “Rubberized” Raincoats

' Very special at $8‘75 |

| McCreery’s Men’s Shop—2nd Floor
5th Avenue Entrance

i
i

DECIDED PRICE ADVANTAGES i

On new assortments of exceptionally high-grade footwear.

corDOVAN— Men’s OXFORDS - NorwEGIAN

$9.75 Pui

—The Norwegian come in Brown and Black; distinetive brogue effects.
—The Cordovan Oxfords are on a smartly-shaped, distinctive new last.

- A Special Group of LOW SHOES

$8.50

at

Offer most exceptional values in a variety of decidedly smart footwear i
developed in the highest quality leathers.
Included are Tan Oxfords with ball strap and tip and Orange silk fitting

= ._'_;_.-#-__

:'#._

Joffre and Wilson

Conversation of

FIRST VERBATIM REPORT

A detailed account of the historic colloquy
of 1917, which hastened the sending of I
the vanguard of America's Army to France. i

|
Exactly W hat Joffre Said—— \
Exactly What W ilson Said—

Probably the most vital half-hour in the whole
history of the war—the White House Con-
ference between the Marshal of France and
the President of the United States—reported |
for the first time in detail by the Marshal’s
military aide, with the approval of his chief.

Che New York Times |

TOMORROW, SUNDAY




